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STATEMENT OF THE | SSUES

DOAH Case No. 01-3148: \Wether the Respondent's |icensure

status shoul d be reduced from standard to conditional .



DOAH Case No. 01-4649: \Wether the Respondent commtted
the violations alleged in the Adm nistrative Conpl aint dated
Cct ober 15, 2001, and, if so, the penalty that should be
i nposed.

PRELI M NARY STATEMENT

In a letter dated July 3, 2001, the Agency for Health Care
Adm nistration ("AHCA") notified Life Care Center of Port Saint
Lucie ("Life Care") that, effective June 12, 2001, its licensure
status had been reduced to conditional as a result of a survey
of the facility conpleted on June 12, 2001. AHCA stated in its
letter that a Class Il deficiency was cited during the June 12,
2001, survey based on Life Care's failure to provide care and
services to two residents because it did not nonitor the sugar
| evel of a diabetic resident and did not supervise anot her
resident, resulting in a fall. Life Care tinely disputed the
facts alleged in the letter and requested an administrative
hearing. AHCA forwarded the matter to the Division of
Adm ni strative Hearings for assignnent of an administrative |aw
judge. The case was assigned DOAH Case No. 01-3148.

On Cctober 12, 2001, AHCA filed a formal three-count
Adm ni strative Conplaint in DOAH Case No. 01-3148, setting forth
all egations of fact to support its decision to reduce Life
Care's licensure status to conditional in accordance with its

authority under Section 400.23(7)(b), Florida Statutes. 1In the



Adm ni strative Conplaint, AHCA identified three deficiencies on
which it based the reduction of Life Care's |icensure status:

(a) In Count I, AHCA alleges that Life Care had a Class I
deficiency on June 12, 2001, because it failed to provide care
toresidents EEG and N.D. "as needed and as ordered by the
physician,” in violation of Section 400.022(1)(l), Florida
Statutes; Rule 59A-4.1288, Florida Adm nistrative Code; and
Section 483.13(c), Code of Federal Regul ations.

(b) In Count 11, AHCA alleges that Life Care had an
"uncorrected” Class Il deficiency on June 12, 2001, because it
failed to conplete a conprehensive Care Plan for resident N. D
that "net her nmedical needs,” in violation of Rules 59A-4.109(2)
and 59A-4.1288, Florida Adm nistrative Code, and
Section 483.20(k), Code of Federal Regulations. The
classification of the violation as an "uncorrected" C ass ||
deficiency is based on a Cass |IIl deficiency cited during a
previ ous survey conducted on May 9, 2001.

(c) In Count Il1l, AHCA alleges that Life Care had a
Class Il deficiency on June 12, 2001, because it failed
to provide services to residents E.G and N D. that
"met professional standards of care,” in violation of
Rul e 59A-4.1288, Florida Adm nistrative Code, and

Section 483.20(k)(3) (i), Code of Federal Regul ations.



AHCA subsequently transmitted to the Division of
Adm nistrative Hearings Life Care's Petition for Fornal
Adm ni strative Hearing dated October 26, 2001. The petition was
filed in response to a three-count Adm nistrative Conplaint
dat ed Cctober 15, 2001, in which AHCA stated its intention to
i npose an administrative fine on Life Care in the anount of
$7, 000. 00, pursuant to Section 400.23(8)(b) and (c), Florida
Statutes. In its petition, Life Care disputed the facts set
forth in an Adm nistrative Conplaint, which contains allegations
identical to those contained in the Adm nistrative Conpl ai nt
formng the basis for the proceeding in DOAH Case No. 01-3148.
This second case was assigned DOAH Case No. 01-4649.

Life Care filed an uncontested Mdtion to Consolidate the
two cases, which was granted in an order entered Decenber 14,
2001. The final hearing in these cases was schedul ed for
January 31 and February 1, 2002; the hearing was conpl eted on
January 31, 2002.

At the hearing, AHCA presented the testinmony of Florence
Treakl e, a Regi stered Nurse Specialist enployed by AHCA, and
Concettina Russo, a Nurse Consultant enployed by AHCA
Petitioner's Exhibits 1 through 4, 6 through 9, 11 through 16,
18 through 20, 25 through 28, 30, 31, 35, 36, and 39 were
of fered and received into evidence; Petitioner's Exhibit 22 was

offered into evidence but rejected. Life Care presented the



testinmony of the followi ng w tnesses: Nova Col eman, fornmerly
enpl oyed by Life Care as a Certified Nursing Assistant ("CNA");
M chel l e Meer, Executive Director of Life Care; and Marion
Neuhaus, formerly Life Care's Director of Nursing. Respondent's
Exhibits 12, 14, 16, 18, and 19 were offered and received into
evi dence.

The two-volunme transcript of the proceedings was filed with
the Division of Adm nistrative Hearings on February 14, 2002,
and the parties tinely submtted proposed findings of fact and
concl usi ons of |aw, which have been considered in the
preparation of this Recomended Order.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing and on the entire record of this proceeding, the
followi ng findings of fact are nade:

1. AHCA is the state agency responsible for |icensing and
regul ating the operation of nursing hone facilities, including
ensuring that nursing homes are in conpliance with criteria
established by Florida statute. Chapter 400, Part 1l, Florida
Statutes (2001). AHCA is authorized in Section 400.23(8),
Florida Statutes, to inpose adm nistrative fines on nursing home
facilities that fail to neet the applicable criteria.

2. Florence Treakl e conducted surveys of Life Care on

May 9, 2001, and June 12, 2001, as a result of conplaints



recei ved by AHCA. Because the surveys were conducted as a
result of conplaints received by AHCA, Ms. Treakle was the only
AHCA surveyor conducting the surveys. The results of the
surveys were reported on a formidentified as "HCFA-2567," which
is generated by the federal Departnent of Health and Human
Services, Health Care Financing Adm nistration, and is comonly
referred to as a "Form 2567."

3. Several deficiencies were identified in the Form 2567s
conpleted for the May 9, 2001, and June 12, 2001, surveys, which
were each cited to a federal "tag nunber” designated as

1] FII t ags1 1

to the applicable provision of the Code of Federa
Regul ations, and to the applicable Florida adm nistrative rule.
Each deficiency was al so classified under Florida | aw as either
a Cass Il or a Class Il deficiency, and a factual narrative

was included to support each deficiency cited.

May 9, 2001, survey.?

4. The Form 2567 for the May 9, 2001, survey included a
citation for a Class Il deficiency under F-279, "Resident
Assessnent, " and Section 483.13(c), Code of Federal Regul ations.
This citation involved the care provided to residents L.D. and
A.M and was supported by the assertion that, "[b]ased on
observation and record reviewf,] . . . the facility did not have
conprehensive care plans in place for healing of the residents

[sic] pressure sores.”



5. Acare plan is a tool used by the nursing staff to
ensure that the resident is getting consistent care and is
conpiled fromdata included in a resident's Conprehensive
Assessnent. An entry in a care plan includes the identification
of a problem a goal for resolving or inproving the problem and
t he approaches, or neans, to be used to reach the goal.

Resi dent L. D.

6. L.D. canme into Life Care with pressure ul cers,
including a Stage |V pressure ulcer® on his coccyx, which is
| ocated at the bottom of the backbone. L.D. was receiving wound
care both at Life Care and at a wound care center pursuant to a
physi cian's order dated April 4, 2001, which contained the
following requirenent: "[OQffload[] all boni [sic] prom nences
as nuch as possible.” In accordance with this order, L.D. was
turned and repositioned in bed every two hours, and he was
provided with a special, pressure-relieving nmattress.

7. L.D. was a very quiet person, but he had no cognitive
i mpai rment and was able to conmunicate his needs to staff.
L.D."s wife visited himevery day; she usually arrived in
m d-norning and left in md-afternoon, and she returned for a
few hours in the evening. Both L.D. and his wife nmade it clear
to the Life Care staff that L.D. wanted to sit in a wheelchair

as nmuch as possible so that he could nove around the facility,



t ake wal ks outdoors with his wife, and have his neals sitting
up.

8. L.D. used a special, high-backed wheel chair that he
provided for his use while he was a resident of Life Care. The
chair reclined so that pressure on his coccyx could be relieved
somewhat, and Life Care furnished hima gel cushion for his
wheel chair, also to help relieve pressure on his coccyx.

9. On May 9, 2001, Ms. Treakle observed L.D. sitting in
hi s wheelchair for over two hours, from10:20 a.m wuntil
1:00 p.m She found nothing in L.D."s Care Plan regardi ng the
anount of time L.D. would be permtted to sit in a wheelchair.

Resident A M

10.. A M entered Life Care with a Stage Il pressure ul cer
on his left buttock. A M was receiving wound care at Life Care
in accordance with the approaches included in his Care Pl an.

11. A M was not cognitively inpaired, and he could
communi cate his needs to staff. H s granddaughter and
one year-old great-grandson visited himevery day, and he
enjoyed sitting outside in a wheelchair with his great-grandson
on his lap. A M also |liked to spend nost of his tine outside
his room noving hinself around the facility in a wheelchair.

12. Life Care provided a gel cushion for his wheelchair to

help relieve pressure on A M's buttock.



13. On May 9, 2001, Ms. Treakle observed A M sitting in a
wheel chair from2:00 p.m until 3:30 pm A M's Care Plan did
not contain an entry establishing the anount of tine A M woul d
be permtted to sit in a wheelchair.

Sunmmary.

14. AHCA has failed to establish by even the greater
wei ght of the evidence that the Care Plans devel oped for L.D.
and AM were deficient. AHCA failed to present credible
evi dence of the contents of L.D.'s Care Plan,* but the evidence
is uncontroverted that L.D.'s wound care orders contained
approaches for healing his pressure sores. A M's Care Plan
i ncl uded several approaches for healing his pressure sores, and
AHCA has not alleged that the required wound care was not
provided to either L.D. or A M

15. Rather, AHCA' s specific conplaint regarding the Care
Plans of L.D. and A M is that there was no approach specifying
the anount of tinme L.D. and A M would be permitted to sit in
their wheelchairs. This conplaint is based exclusively on the
expectations of Ms. Treakle. M. Treakle expected to find this
approach in the Care Plans because, in her opinion, pressure on
the coccyx and buttocks can never be conpletely relieved when a
resident is sitting,® and any pressure on a pressure ul cer
i npedes heal i ng because it decreases blood flow to an area.

Accordingly, Ms. Treakle "woul d expect good practice would [sic]



be for the Care Plan to indicate how | ong the resident was goi ng
to sit on this pressure sore."® AHCA did not, however, subnit
any evidence of a standard of care requiring that the duration
of tinme a resident can sit in a wheelchair be included as an
approach in the care plan of a resident with a pressure ul cer,
especially when the resident is alert, nobile, and able to
comuni cate with staff.

June 12, 2001, survey.

16. The Form 2567 for the June 12, 2001, survey cited Life
Care for three deficiencies:

a. A Class Il deficiency was cited under F-224, "Staff
Treat ment of Residents,” and Section 483.13(c)(1)(i), Code of
Federal Regul ations, involving the care provided to residents
E.G and N.D. and supported by the assertion that "[b]ased on
observation, record review and interview,] the facility did not
nmoni t or and supervise the delivery of care and services."

b. A Class Ill deficiency was cited under F- 279, "Resident
Assessment, " and Section 483.20(k), Code of Federal Regul ati ons,
supported by the assertion that, "[b]ased on review of the care
plan for resident #1 [N.D.], . . . the facility did not conplete
a conprehensive care plan that was revised to reflect all fall
risks."

c. A dass Il deficiency was cited under F-281, "Resident

Assessnent ," and Section 483.20(k)(3)(i), Code of Federal

10



Regul ati ons, supported by the assertion that, "[b]ased on
citations at F 224[,] F 279 and F 324[,] the facility nursing
staff did not provide care that net professional standards for
residents #1 [N.D.] and #2 [EG]."

Resi dent E. G

Di abet es nmanagenent.

17. Pertinent to these proceedings, E.G was di agnosed
wi th insulin-dependent diabetes; his blood sugar generally
ranged from 150 to 270, which is in the md-range, although it
once reached 348.

18. E.G was alert, oriented, self-anbulatory, and
sonmewhat grouchy. E.G's brother visited himabout three tines
each week, and E.G often left the facility with his brother for
a meal. He did not adhere strictly to his diet, but often ate
fried foods when he went out with his brother, and he kept a
supply of orange juice in the small refrigerator in his room
Both fried foods and orange juice are contraindicated for
di abeti cs.

19. Pursuant to physician's orders, E.G's blood sugar was
to be nonitored four tinmes a day, before each neal and at
bedtime,” and insulin was to be administered on a sliding scale,
in an amobunt to be determ ned based on his blood sugar |evel
This order was transcribed on E.G's Mdication Record, which

for each day of the nonth, included spaces for the tinme, the

11



bl ood sugar level, the insulin coverage (the dosage expressed in
nunber of units adm nistered), and the site of injection,
together with the initials of the staff nenber providing the
care. Life Care staff also naintained glucose nonitoring
sheets, which included spaces for the date, the tine, the bl ood
sugar | evel, the dosage of insulin admnistered, and the
initials of the staff nmenber providing the care.

20. There is no docunmentation in E.G's Medication
Records, his glucose nonitoring sheets, or the Nurses Notes that
hi s bl ood sugar was checked at 11:30 a.m on June 7, 2001. Wen
hi s bl ood sugar was checked at 4:30 p.m on June 7, it was 317,
which is substantially higher than usual.

21. For the 6:30 a.m checks on June 2, 3, and 8, 2001,
E.G's bl ood sugar |evel was docunented and there are notations
that insulin was given, but the dosages and sites of injection
were not noted; E.G's blood sugar at the 11:30 a.m checks on
t hese days was either virtually the sanme as, or |ess than, the
| evel s noted at the 6:30 a.m checks. For the 6:30 a.m check
on June 4, 2001, E.G's blood sugar |evel was docunented, but
there is no notation that insulin was given; E.G's blood sugar
at the 11:30 a.m check on June 4 was |ess than the |evel noted

at the 6:30 a.m check

12



Wund Car e.

22. On June 5, 2001, a dernmatol ogist renoved a | esion from
the top of EEG's left hand. The dernatol ogi st prescribed
Bactroban oi ntnment, which was to be applied to the wound twi ce a
day. Wound care instructions were included with the
prescription, which provided as foll ows:

Leave bandage on for 24 hours only w thout
getting wet.

Renove bandage after 24 hours and then do
not apply anot her bandage.

Leave the area open and cl ean the wound
twice daily with warm wat er.

Pat the wound dry and then apply Bactroban
O ntnment. Bactroban O ntnent is a topica
antibiotic that can be purchased w thout a
prescription.

Continue to do this until the wound has
heal ed.

Nor mal bat hing can be resuned after the
bandage i s renoved.

Sonme redness and swelling are normal in the
i mredi ate area of the wound. |If the wound
devel ops significant redness, tenderness or
a yel |l ow drai nage, please contact this
office immedi ately .

23. A physician's order dated June 5, 2001, was witten
for EEG for "Bactroban oint to wound on L hand, 45gm" The
order did not state how often the ointnment was to be applied or
i nclude the other instructions acconpanying the prescription.
The order was transcribed on EEG's Treatnment Record on June 5,
2001, but the entry provided only that Bactroban ointnent was to

be applied to the wound once a day.
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24. There is nothing in EEG's Care Plan, Treatnent
Record, or Medication Record to docunent that his wound was
treated between June 5 and June 12, 2001, nor was there any
indication in E.G's chart that anyone signed for the Bactroban
oi nt nent .

25. Marion Neuhaus, the Director of Nursing at Life Care
at the tinmes pertinent to these proceedi ngs, observed E.G's
wound every day because E.G canme to her office to show her the
wound and ot her bunps and scrapes he accunul ated as he wal ked
around the facility. M. Neuhaus noted that the wound was
scabbed, that there was a pink area around the wound, and that
there was no swelling or drainage. Treatnent was begun on the
wound on June 12, 2001, and it heal ed w thout any conplications.

Sunmary.

26. AHCA has established clearly and convincingly that
Life Care did not provide EEG wth the wound care that was
ordered by his physician. AHCA has, however, failed to
establish by even the greater weight of the evidence that the
heal i ng process of E.G's wound was conprom sed by this |ack of
treatnment. Ms. Treakle observed E.G's wound on June 12, 2001
and noted that it was scabbed and red around the edges.

Ms. Treakl e concluded that this redness al one indicated that the
wound was infected. This conclusion is underm ned by the

notation in the wound care instructions included with EEG's
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prescription fromthe Dermatol ogy Center that "[s]one redness
and swelling are normal in the i medi ate area of the wound."
Furthernore, Ms. Treakle did not follow E.G's wound after
June 12, 2001, and the evidence presented by Life Care that
E.G's wound healed in a tinely manner is uncontroverted.

27. AHCA has established clearly and convincingly that
there are several om ssions in the docunentation of Life Care's
monitoring of E.G's blood, but these om ssions do not
reasonably support the inference that Life Care failed to
monitor E.G's blood sugar and admi nister insulin on these dates
as required by the physician's orders; rather, Life Care's
failure on these occasi ons was i nadequate documentation, not
i nadequat e care.

28. AHCA has, however, established clearly and
convincingly that Life Care did not nmonitor E.G's bl ood sugar
as required by his physician's order at 11:30 a.m on June 7,
2001; this inference may reasonably be drawn based on the | ack
of docunmentation and E.G's el evated bl ood sugar at the next
check at 4:30 p.m M. Treakle assuned that E. G suffered
actual harmas a result of this om ssion because, in her view,
hyper gl ycem a, or el evated bl ood sugar, always causes damage to
the body; Ms. Treakle could not, however, identify any specific
harmto E. G caused by this one om ssion. AHCA has failed to

establish by even the greater weight of the evidence that EG's

15



physi cal well-being was conpromni sed by Life Care's failure to
nmonitor his blood sugar on this one occasion.

Resi dent N. D.

Fall from Shower Chair.®8

29. At the tinmes pertinent to these proceedings, N D was
a 79 year-old woman who had been a resident of Life Care since
Cct ober 26, 1999. According to the assessnent of N. D. included
in the Mninmum Data Set conpleted on May 3, 2001, N. D. suffered
fromAl zheinmer's di sease, had |ong- and short-term nenory
probl ens, and was severely inpaired and unable to make
deci sions; as of June 12, 2001, N.D. was al nost entirely
dependent on staff for all of the activities of daily |iving.
N.D."s Care Plan for Novenber 6, 2000, which was updated with
handwitten notes, reflects that she had poor safety awareness.

30. The Interdisciplinary Notes nmaintained by Life Care
reflect that, on June 5, 2001, a nurse observed N.D. |eaning
forward in her wheelchair at breakfast; this was the first
mention of this behavior in ND.'s chart. Dr. GI, ND"'s
physi cian, included a notation in the Physician's Progress Notes
for June 8, 2001, that he observed N.D. |eaning forward but was
unabl e to assess her abdonen because of her anxiety. The
Interdisciplinary Notes reflect that Dr. G| visited N.D. on
Sat urday, June 9, 2001, and that she was again | eaning forward

in her wheelchair, "alnost falling out of [her] chair.” Dr. Gl
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ordered an ultra-sound of N. D.'s abdonmen and a "l ap buddy while
in wc [wheelchair] to prevent falls.” Dr. GI's order was
noted in the Interdisciplinary Notes for June 9, 2001, as well
as on a physician's order formsigned by Dr. G| on June 10,
2001.

31. According to Life Care's witten policy, physician
orders are to be transcribed into a patient's care pl an,
treatment plan, or nedication adm nistration record, depending
on the nature of the order. Dr. GIl's order for a | ap buddy had
not been transcribed into N.D.'s Novenber 6, 2000, Care Plan at
the time Ms. Treakle conducted her survey on June 12, 2001.°

32. A lap buddy was used on N. D.'s wheel chair begi nning on
the norning of June 11, 2001.

33. On the evening of June 11, 2001, CNA Nova Col enman was
caring for N.D. M. Coleman had been working for Life Care for
only a short tinme, and N.D. was one of the first patients
Ms. Col eman cared for after finishing her initial training.

Ms. Col eman was, however, not an inexperienced CNA having
previ ously worked at anot her nursing hone.

34. At approximately 8:30 p.m, M. Col eman and anot her
CNA had just finished showering N.D., and N.D. was sitting in a
shower chair; her hair had been towel ed dry, and she was dressed
in her night clothes. The second CNA |eft the room and

Ms. Col eman, who had been standing in front of N.D., noved to
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t he back of the shower chair so she could push N.D. out of the
shower area. As she noved around the chair, N D. pitched
forward and fell face-first onto the floor. M. Colenman tried
to grab NND. to stop her fromfalling, but N D. toppled over so
qui ckly that Ms. Col eman could not reach her. N D. suffered
severe bruises to her face and a |l aceration on her lip as a
result of the fall, but she did not break any bones.

35. M. Col eman had not been advised prior to the fall of
N.D."s tendency to |l ean forward in her chair.

36. N.D.'s tendency to | ean forward in her wheel chair
shoul d have been entered in her Care Plan, together with the
requi rement that a | ap buddy was to be used whenever she was in
a wheelchair. |In addition, M. Coleman should have been briefed
on N.D."s condition, including her tendency to | ean forward,
before Ms. Col eman was allowed to care for N.D. Although a |lap
buddy was not ordered for the shower chair and, in fact, could
not appropriately have been used on a shower chair, the forner
Nursing Director of Life Care conceded that there were other
means by which N.D.'s fall could have been prevented.!® The
former Nursing Director also conceded that the failure to brief
Ms. Coleman on N.D.'s condition probably contributed to the fal

fromthe shower chair.
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Sunmary.

37. AHCA has established clearly and convincingly that
Life Care failed to provide N.D. with the services necessary to
prevent her fromfalling fromthe shower chair and injuring
herself, that Life Care failed to provide services that net
prof essi onal standards, and that Life Care failed to revise
N.D.'"s Care Plan to include the risk of her falling forward
whil e seated and the approaches Life Care would take to prevent
her frominjuring herself. Life Care conceded that the Care
Pl an shoul d have included N.D."s tendency to |lean forward while
seated and Dr. G |'s order of June 9, 2001, that N.D. be
provided with a | ap buddy when she was in the wheelchair. Life
Care al so conceded that the CNA should have been briefed on
N.D."s condition before she was assigned to care for NND. Life
Care further conceded that, even though Dr. G| did not
specifically prescribe a restraint to be used in the shower
chair, measures could have been taken to ensure that N.D. did
not fall out of the shower chair.

38. AHCA has al so established clearly and convincingly
that Life Care's failure to provide proper care to N.D. resulted
in her suffering significant injuries to her face. Although the
injuries were to soft tissue and ultimately healed, N.D.'s
physi cal well-being was adversely affected. In addition, AHCA

has established clearly and convincingly that, even had N. D. not
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fallen and suffered injuries, the failure to include in NND."'s
Care Plan her tendency to lean forward and its failure to
transcri be the physician's orders regarding the | ap buddy into
the Care Plan could have caused a | apse in the care provided to
N.D. that could have possibly resulted in injury.

CONCLUSI ONS OF LAW

39. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (2001).

40. Section 400.19(1), Florida Statutes, grants AHCA the
authority to inspect a nursing hone facility in response to a
conplaint, and AHCA is directed in Section 400.23(2), Florida
Statutes, to adopt rules that

i ncl ude reasonable and fair criteria in
relation to:

(f) The care, treatnent, and mai ntenance of
resi dents and neasurenent of the quality and
adequacy thereof, based on rul es devel oped
under this chapter and the Omi bus Budget
Reconci liation Act of 1987 (Pub. L. No. 100-
203) (Decenber 22, 1987), Title IV (Mdicare,
Medi cai d, and Ot her Heal t h- Rel at ed
Prograns), Subtitle C (Nursing Hone Reform,
as amended.

41. Rule 59A 4.1288, Florida Adm nistrative Code, provides

in pertinent part:
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Nur si ng homes that participate in Title

XVITlT or XIX nust follow certification rules

and regul ations found in 42 CFR 483,

Requi renents for Long Term Care Facilities,

Septenber 26, 1991, which is incorporated by

ref erence. e
Therefore, for nursing hone facilities certified to participate
in the federal Medicare and/or Medicaid progranms, AHCA
classifies deficiencies with respect to the requirenents of
Title 42, Sections 483.10 through .75, Code of Federal
Regul ations, using federal tag nunbers to designate the nature
of the particular deficiencies. See Rule 59A-4.128(1), Florida
Adm ni strative Code.

42. AHCA also classifies deficiencies identified in a

facility survey in accordance with the criteria set forth in

Section 400.23(8), Florida Statutes, as Cass I, Class IIl, or
Class |1l deficiencies. Relevant to the May 9, 2001, survey, a
Class Il deficiency is defined in Section 400.23(8)(c), Florida

Statutes (2000), as one which has "an indirect or potential
relationship to the health, safety, or security of the nursing
home facility residents, other than Cass | or Cass |
deficiencies."'> Relevant to the June 12, 2001, survey, a
Class Il deficiency is defined in Section 400.23(8)(b), Florida
Statutes (2001), as one which "has conprom sed the resident's
ability to maintain or reach his or her highest practicable

physi cal, mental, and psychol ogi cal well -being, as defined by an
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accurate and conprehensi ve resident assessnent, plan of care,
and provision of services"; a Cass Ill deficiency is defined in
Section 400.23(8)(c), Florida Statutes (2001), as one which
"Wl result in no nore than m nimal physical, nmental, or
psychosoci al disconfort to the resident or has the potential to
conpronmi se the resident's ability to maintain or reach his or
her hi ghest practicabl e physical, nental, and psychol ogi cal

wel | - bei ng, as defined by an accurate and conprehensi ve resident
assessnent, plan of care, and provision of services."

St andar ds of Proof.

43. AHCA, as the party seeking to reduce Life Care's
i censure status and inpose an adm nistrative fine, bears the
burden of proof in both DOAH Case No. 01-3148 and DOAH Case

No. 01-4649. See Board of Trustees of the Northwest Florida

Community Hospital v. Departnent of Managenent Services,

Division of Retirenment, 651 So. 2d 170, 172 (Fla. 1st DCA

1995) (Burden of proof is on the party seeking to change the
status quo.)

44, In DOAH Case No. 01-3148, AHCA seeks to reduce Life
Care's licensure status fromstandard to conditional and,
therefore, bears the burden of proving the allegations in the
Adm ni strative Conplaint by a preponderance of the evidence.
See Section 120.57(1)(j), Florida Statutes (2001)("Fi ndi ngs of

fact shall be based upon a preponderance of the evidence, except
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in penal or licensure disciplinary proceedi ngs or except as

ot herwi se provided by statute, . . ."); cf. Departnent of

Banki ng and Fi nance, Division of Securities and |nvestor

Protection v. Gsborne Stern and Co., 670 So. 2d 932

(Fla. 1996) (The "cl ear and convinci ng evi dence" standard applies
when agency seeks to suspend or revoke a license.)

45. In DOAH Case No. 01-4649, AHCA seeks to inpose an
adm nistrative fine on Life Care, and, therefore, AHCA bears the
burden of proving the allegations in the Admnistrative

Conpl ai nt by cl ear and convinci ng evi dence. See Osborne Stern,

670 So. 2d at 932-33 (Fla. 1996) (The "clear and convincing
evi dence" standard applies when agency seeks to inpose an
adm ni strative fine.)

Adm ni strative Conplaints.

46. The allegations in both of the Adm nistrative
Conmpl aints at issue herein are identical, with the only
difference in the two conplaints being the renedy sought. It
is, therefore, not practical to deal separately with the factual
al | egati ons supporting AHCA s proposed actions, and, in the
interest of efficiency, the allegations in the two
adm ni strative conplaints will be treated together. 1In
addition, applying different standards of proof in weighing the
sufficiency of the evidence presented herein is problemtic.

Nonet hel ess, the quantity and the quality of the evidence have
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been carefully considered in determ ni ng whet her AHCA has net
its differing burdens of proof in these cases.

Count |I.

47. In Count | of the Adm nistrative Conplaints, AHCA
charged that, at the tinme of the June 12, 2001, survey, Life
Care had a Cass Il deficiency with respect to the care given
E.G and N.D., based on alleged violations of Section 400.022(1)
and Section 483.13(c), Code of Federal Regulations. 1In the
Form 2567, these violations were grouped under the federal tag
nunber "F-224."

48. Section 400.022(1)(l), Florida Statutes (2001),
provi des that one of the rights of residents of nursing hone
facilities is

[t]he right to receive adequate and
appropriate health care and protective and
support services, including social services;
mental health services, if avail able;

pl anned recreational activities; and

t herapeutic and rehabilitative services
consistent with the resident care plan, with
establ i shed and recogni zed practice
standards within the comunity, and with

rul es as adopted by the agency.

49. Section 483.13(c), Code of Federal Regul ations,
contains a nunber of separate provisions, and AHCA did not
identify in the Adm nistrative Conplaints the provision that
Life Care had allegedly violated. However, in the Form 2567 for

the June 12, 2001, survey, AHCA specifically cited Life Care for

24



a violation of Section 483.13(c)(1)(i), Code of Federa

Regul ations, which provides that "[t]he facility nust devel op
and i nplement witten policies that prohibit m streatnent,

negl ect, and abuse of residents and m sappropriation of resident
property."

50. Section 488.301, Code of Federal Regul ations, defines
"neglect” as the "failure to provide goods and services
necessary to avoi d physical harm nental anguish, or nental
illness."

51. According to the Adm nistrative Conplaints, Life Care
failed to nonitor and supervise the delivery of care and
services to EG wth respect to wound care and bl ood sugar
monitoring and to N.D. with respect to care and supervision to
prevent falls. Based on the findings of fact herein, AHCA has
proven by clear and convincing evidence that Life Care failed to
provi de services to both E.G and N.D. that were necessary to
avoi d physical harm and Life Care, therefore, violated
Section 483.13(c)(1)(i), Code of Federal Regul ations.

52. However, based on the findings of fact herein, AHCA
did not prove by even a preponderance of the evidence that
E.G's "ability to maintain or reach his . . . highest
practicable physical . . . well-being" was conprom sed because
of Life Care's failure to treat the wound on his left hand, its

failure to nonitor E.G's bl ood sugar on one occasion, and its
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failure to docunent the insulin dosage adni ni stered and the site
of the injection on a few occasions. Life Care's violation with
respect to the care given E.G should be classified as a

Class Il deficiency under Section 400.23(8)(c), Florida
Statutes (2001).

53. On the other hand, based on the findings of fact
herei n, AHCA has proven by clear and convi nci ng evi dence t hat
N.D.'"s "ability to maintain . . . her highest practicable
physical . . . well-being" was conprom sed because N. D. suffered
significant, though transient, adverse effects as a result of
Life Care's failure to advise Ms. Coleman of N.D.'s tendency to
| ean forward in her chair and to provide services that woul d
have protected N.D. fromfalling fromthe shower chair.'® Life
Care's violation with respect to the care given N.D. should be
classified as a Class Il deficiency under Section 400.23(8)(b),
Florida Statutes (2001). Accordingly, because of the injuries
suffered by N.D., Life Care's violation of
Section 483.13(c)(1) (i), Code of Federal Regulations, is
properly classified overall as a Class Il deficiency.

Count 1I1.

54. In Count Il of the Adm nistrative Conplaints, AHCA
charged that, at the tinme of the June 12, 2001, survey, Life
Care had a Cass Il deficiency with respect to the care given

N. D., based on an alleged violation of Rule 59A-4.109(2),
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Fl ori da Adm nistrative Code, and of Section 483.20(k), Code of
Federal Regulations. |In the Form 2567, this violation was
identified under the federal tag nunber "F-279."

55. Rule 59A-4.109(2), Florida Adm nistrative Code,
provi des as foll ows:

(2) The facility is responsible to devel op
a conprehensive care plan for each resident
t hat includes neasurabl e objectives and
tinmetables to neet a resident's nedical,
nursi ng, nmental and psychosoci al needs that
are identified in the conprehensive
assessnent. The care plan nust describe the
services that are to be furnished to attain
or maintain the resident's highest
practicabl e physical, nmental and soci al
wel | - being. The care plan nust be conpleted
within 7 days after conpletion of the
resi dent assessnent.
The provisions of Section 483.20(k), Code of Federal
Regul ations, are virtually identical to those of Rule 59A
4.109(2), Florida Adm nistrative Code.

56. According to the Adm nistrative Conplaints, Life Care
failed to satisfy this requirenent because, pertinent to these
proceedi ngs, "[b]ased on review of the care plan for resident #1
[ND], . . . resident #1['s] [N.D.'s] care plan was not revised
to reflect all fall risks." Based on the findings of fact
herein, AHCA has proven by clear and convincing evidence that
Life Care failed to include in NND.'s Care Plan information

regardi ng her newl y-acquired tendency to lean forward in her

wheel chair and the physician's order to use a | ap buddy while
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she was in the wheelchair, and Life Care, therefore, violated
Rul e 59A-4.109(2), Florida Adm nistrative Code, and

Section 483.20(k), Code of Federal Regulations. Because this
failure was one of docunentation only and did not, of itself,
result in ND.'s suffering injuries, Life Care's violation is
properly classified as a Cass Ill deficiency under

Section 400.23(8)(c), Florida Statutes (2001).

Count 111.

57. In Count Ill of the Adm nistrative Conplaints, AHCA
charged that, at the tine of the June 12, 2001, survey, Life
Care had a Class Il deficiency with respect to the care given
E.G and N.D., based on alleged violations of
Section 483.20(k)(3) (i), Code of Federal Regulations. 1In the
Form 2567, these violations were grouped under the federal tag
nunber "F-281."

58. Section 483.20(k)(3)(i), Code of Federal Regul ations,
provi des that "[t]he services provided or arranged by the
facility nust neet professional standards of quality."
According to the Adm nistrative Conplaints, Life Care failed to
satisfy this requirenent with respect to the care provided E. G
and N. D. because "the nursing staff failed to provide wound care
and bl ood sugar nonitoring as ordered by the physician for
resident #2 [E. G ]" and because "the nursing staff did not have

a conprehensive care plan, did not provide [an] assistive device
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as ordered by the physician, and did not provide supervision
required to prevent falls for resident #1 [N.D.]."

59. Based on the findings of fact herein, AHCA has proven
by cl ear and convincing evidence that, with respect to E. G
Life Care failed to provide wound care and nonitor his bl ood
sugar as ordered and that, with respect to NND., Life Care was
requi red by professional standards to advise Ms. Col eman that
N.D. had a tendency to |lean forward in her wheel chair before
allowng Ms. Coleman to care for NND. and to take sone neasures
to prevent NND. fromfalling fromthe shower chair. Life Care
therefore, violated Section 483.20(k)(3)(i), Code of Federa
Regul ati ons.

60. For the reasons stated in paragraph 52 above, Life
Care's violation with respect to the care given E.G should be
classified as a Class Il deficiency under Section 400.23(8)(b),
Florida Statutes (2001). However, for the reasons stated in
par agraph 53 above, Life Care's violation with respect to the
care given to N.D. should be classified as a Class Il deficiency
under Section 400.23(8)(b), Florida Statutes (2001).

Accordi ngly, because of the injuries suffered by ND., Life
Care's violation of Section 483.20(k)(3)(i), Code of Federa
Regul ations, is properly classified overall as a O ass |

defi ci ency.
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Li censure reducti on.

61. |In DOAH Case No. 01-3148, based on the results of the
June 12, 2001, survey, AHCA issued a conditional license to Life
Care, effective fromJune 12, 2001, to August 17, 2001.%*
Pursuant to Section 400.23(7)(b), Florida Statutes (2001),

[a] conditional |icensure status neans that
a facility, due to the presence of one or
nmore class | or class Il deficiencies, or
class I'll deficiencies not corrected within
the tine established by the agency, is not
in substantial conpliance at the time of the
survey with criteria established under this
part or with rul es adopted by the agency.

If the facility has no class |, class IIl, or
class Il deficiencies at the tine of the
foll omup survey, a standard |icense may be
assi gned.

62. Because Life Care had two Class |l deficiencies cited
as a result of the June 12, 2001, survey, its licensure status
was properly reduced fromstandard to conditional for the period
extending from June 12, 2001, to August 17, 2001.

Adm ni strative fine.

63. In DOAH Case No. 01-4649, AHCA seeks to inpose an
adm nistrative fine on Life Care in the anount of $7,000. 00,
based on the results of the June 12, 2001, survey.
Section 400.23(8), Florida Statutes (2001), provides in
pertinent part:
b) . . . Aclass Il deficiency is subject
to a civil penalty of $2,500 for an isol ated

deficiency, $5,000 for a patterned
deficiency, and $7,500 for a wi despread
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deficiency. The fine anmount shall be
doubl ed for each deficiency if the facility
was previously cited for one or nore class |
or class Il deficiencies during the | ast
annual inspection or any inspection or

conpl aint investigation since the | ast
annual inspection. A fine shall be |evied
notw t hst andi ng the correction of the
defici ency.

(c) . . . Aclass IIl deficiency is subject
to a civil penalty of $1,000 for an isol ated
deficiency, $2,000 for a patterned
deficiency, and $3,000 for a w despread
deficiency. The fine anmount shall be
doubl ed for each deficiency if the facility
was previously cited for one or nore class |
or class Il deficiencies during the | ast
annual inspection or any inspection or

conpl aint investigation since the | ast
annual inspection. A citation for a

class 111 deficiency nust specify the tinme
wi thin which the deficiency is required to
be corrected. If a class IlIl deficiency is

corrected wthin the tinme specified, no
civil penalty shall be inposed.

64. The anmendnent to Section 400.23, Florida Statutes,
effective May 15, 2001, also provides in Section 400.23(8) as
fol | ows:

The agency shall adopt rules to provide
that, when the criteria established under
subsection (2) are not net, such
deficiencies shall be classified according
to the nature and the scope of the
deficiency. The scope shall be cited as

i sol ated, patterned, or w despread. An

i sol ated deficiency is a deficiency
affecting one or a very limted nunber of
residents, or involving one or a very
[imted nunber of staff, or a situation that
occurred only occasionally or in a very
l[imted nunmber of |ocations. A patterned
deficiency is a deficiency where nore than a
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very limted nunber of residents are
affected, or nore than a very limted nunber
of staff are involved, or the situation has
occurred in several |ocations, or the sane
resident or residents have been affected by
repeated occurrences of the sane deficient
practice but the effect of the deficient
practice is not found to be pervasive

t hroughout the facility. A w despread
deficiency is a deficiency in which the
probl ens causing the deficiency are
pervasive in the facility or represent
systemc failure that has affected or has
the potential to affect a |large portion of
the facility's residents.

65. There is no indication of the scope of the
deficiencies cited in the Form 2567 for the June 12, 2001,
survey. Based on the findings of fact herein, however, it is
clear that the deficiencies involving the care given to E G and
N.D. were isolated and not patterned or w despread.

66. Because Life Care had two isolated Cass I
deficiencies at the tinme of the June 12, 2001, survey, an
adm nistrative fine of $2,500.00 for each Class |l deficiency is
appropriate pursuant to Section 400.23(8)(b), Florida Statutes
(2001).

67. AHCA al so seeks to inpose an adm nistrative fine on
Life Care for the allegedly "uncorrected" Cass Il deficiency
derived fromLife Care's violation of Rule 59A 4.109(2), Florida
Adm ni strative Code, and Section 483.20(k), Code of Federal

Regul ations, relating to N.D.'s Care Plan, which was identified

under F-279. AHCA asserts in the Adm nistrative Conpl aint that
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this Class Il deficiency is "uncorrected" because Life Care was
cited in the May 9, 2001, survey for a Class IIl deficiency
identified under F-279 and based on a violation of the sane
requiremnents.

68. In the May 9, 2001, survey, AHCA cited Life Care for a
Class Il deficiency because it did not include in the Care
Plans of L.D. and AAM any nention of the amount of tine they
woul d be permtted to sit in a wheelchair. However, based on
the findings of fact herein, AHCA has failed to prove by clear
and convi ncing evidence that Life Care viol ated
Rul e 59A-4.109(2), Florida Adm nistrative Code, and
Section 483.20(k), Code of Federal Regulations, with respect to
these om ssions in L.D.'s and AM's Care Pl ans.

69. Accordingly, the Cass Ill deficiency cited as a
result of the June 12, 2001, survey is not an "uncorrected"
Class Ill deficiency, and AHCA cannot inpose an adm nistrative
fine on Life Care for this deficiency because, pursuant to
Section 400.23(8)(c), Florida Statutes (2001), an adm nistrative
fine for a Class IIl deficiency can only be inposed if the
deficiency is not corrected within the tine specified by AHCA. 1°

70. Finally, AHCA has requested an award of "reasonable
attorney's fees, expenses, and costs pursuant to 400.121(10),
Fla. Stat." The section provides that AHCA nay assess certain

specified costs "in any final order that inposes sanctions.” No
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proof was submitted with respect to costs, and, even if such
proof had been submitted, it does not appear that the Division
of Adm nistrative Hearings has jurisdiction to recomend such an
award. Accordingly, no recommendation is included herein with
respect to this request.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOWENDED that the Agency for Health Care
Adm ni stration enter a final order

1. Sustaining the reduction in the |icensure status of
Life Care Center of Port Saint Lucie to conditional for the
period extending from June 12, 2001, to August 17, 2001; and

2. Inposing an adm nistrative fine in the amount of
$5, 000. 00.

DONE AND ENTERED this 15th day of May, 2002, in

Tal | ahassee, Leon County, Florida.

PATRI CI A HART MALONO

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed wth the Cerk of the
Di vision of Adm nistrative Hearings
this 15th day of May, 2002.

34



ENDNOTES

" The federal "tag nunbers" correspond to specific provisions
of the regulations found in Title 42, Chapter 483, Code of
Federal Regul ations, which are incorporated into the Florida
standards for the "care, treatment, and nai ntenance of residents
and neasurenments of the quality and adequacy thereof” in

Section 400.23(2)(f), Florida Statutes (2001).

2/ The results of the May 9, 2001, survey are relevant to these
pr oceedi ngs only insofar as AHCA seeks to inpose an

adm nistrative fine on Life Care for an all eged "uncorrected"
Class Il deficiency in the June 12, 2001, survey.

3 Pressure ulcers are rated according to their seriousness,
with Stage |1V being the npbst serious.

4 The only evidence of the contents of L.D.'s Care Plan offered
by AHCA was a set of notes prepared by Ms. Treakle during her
May 9, 2001, survey. The notes included what purported to be

t he approaches in L.D.'s Care Plan for healing his pressure
sores. A hearsay objection was nade to the adm ssion of these
notes into evidence; the notes were received as Petitioner's

Exhi bit 39, subject to the limtations on the use of hearsay in
Section 120.57(1)(c), Florida Statutes. No additional evidence
was submtted to establish the contents of L.D.'s Care Plan, and
the notes made by Ms. Treakl e cannot provide the basis for a
finding of fact as to its contents.

The federal standard on which Ms. Treakle relies provides
that, if the pressure on a pressure ulcer can be totally
relieved, a resident can sit up for alimted tine.

®  Transcript at page 75.

" The Medication Record included a schedule for nonitoring
E.G's blood sugar at 6:30 a.m, 11:30 a.m, 4:30 p.m, and 9:00
p. m
8 In the Administrative Conplaints, AHCA included as grounds
for the deficiencies cited under F 224, F279, and F- 281 the
presence of mnor skin tears and bruises on N.D.'s arns and
legs. At the final hearing, counsel for AHCA stated that AHCA
was "not using the findings [in the Form 2567] on the skin tears
on NJ] to support Tag 224. It was included in the

adm ni strative conplaint, but | believe that we did not present
evidence as to that and we are not going to." No evidence was
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presented by AHCA with respect to the skin tears and brui ses,
and no nention of skin tears and bruises was nade in AHCA' s
Proposed Reconmended Order. Accordingly, it is concluded that
AHCA abandoned the skin tears and brui ses as an additiona
factual basis to support F 224, F-279, and F- 281.

The typed portion of the Care Plan is dated Novenber 6, 2000,
but it is updated with hand-witten notes, as necessary. The
entry requiring a |l ap buddy on N.D.'s wheel chair was added on
June 12, 2001.

10/ such means would not include a gate belt as suggested by

Ms. Treakle. A gate belt is buckled around a resident's body
and is used by staff to assist in transferring residents and to
assist themin anbulating; its purpose is to provide something
for the staff person and the resident to hold onto. Had N.D.
been secured to the shower chair by a gate belt, she would have
toppl ed forward and woul d al so have pull ed the shower chair over
on top of her.

117 Al though there is no proof in the record that Life Care
participates in the Medicare and Medicaid prograns, the parties
proceeded on the assunption that the provisions of Title 42,
Chapter 483, Code of Federal Regul ations, were applicable in

t hese cases.

12/ Chapter 400, Part |1, Florida Statutes, was amended
effective May 15, 2001. The results of the May 9, 2001, survey
are governed by Chapter 400, Part Il, Florida Statutes (2000),
and the results of the June 12, 2001, survey are governed by
Chapter 400, Part 11, Florida Statutes (2001).

13 Life Care argues that, because the injuries to ND.'s face
eventual |y heal ed and had no permanent effect on her physical
wel | - being, the deficient practice had only a limted
consequence and shoul d, therefore, not be classified as a

Class Il deficiency. This argunment is rejected: The provision
of the federal Survey Procedures for Long Term Care Facilities
on which Life Care relies for this argunent, Section V.B.3. in
Respondent's Exhibit 12, makes it clear that the "limted
consequence" exception applies only when the harmto the
resident is mnimal or the harmis potential and not yet
realized; the harmto N.D. was realized and was substantially
nore than m ni nal
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14" The parties did not introduce any evidence at the hearing to

establish the duration of the conditional |icensure status. The
duration is, however, included in the conditional |icense issued
to Life Care, a copy of which was attached to the Mdtion for
Leave to Serve Adm nistrative Conplaint filed by AHCA on

Cct ober 9, 2001.

15" AHCA did not present any evidence to establish that the
Class Il deficiency cited in the June 12, 2001, survey was not
corrected tinmely.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recomended order should be filed with the agency that
will issue the final order in this case.
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